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WASHINGTON, D.C. 20460

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

October 11, 2017

Requested In Replv Refer to:
(b) (6) - Privacy | EPA File No. 08R.97-R9

Return Receipt
Certified Mail#:

Antioch, CA 94509 il

Re: Closure of Administrative Complaint No. 08R-97-R9

e

This letter is to advise you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) (formerly. the Office of Civil Rights (OCR))
administratively closing, as of the date of this letter, EPA File No. 08R-97-R9 against the
California Department of Toxic Substances Control (DTSC). This complaint generally alleged
that DTSC violated Title VI of the Civil Rights Act of 1964, as amended, 42 United States Code
2000d ef seq. (Title V1) and EPA’s nondiscrimination regulation found at 40 Code of Federal
Regulations (C.F.R.) Part 7.

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency). disability, sex and age in programs or activities that receive federal financial
assistance from EPA.

On June 5, 1997, you filed the complaint on behalf of the Chester Street Block Club Association
(CSBCA). The complaint specifically alleged that DTSC subjected the African-American and
Latino residents of the South Prescott Park neighborhood in Oakland, California to
discrimination based on race, color, or national origin when it approved the California
Department of Transportation’s (CalTrans) Removal Action Work plans (RAWs)' for
remediation of contaminated soil to meet cleanup criteria for the intended recreational use of
developing the area as a park. The complaint further alleged that DTSC discriminated by

' Final Feasibility Study/Remedial Action Plan, South Prescott Neighborhood Park (CalTrans March 1998); Final
Feasibility Study/Remedial Action Plan Interstate 880, Cypress Replacement Project, Oakland, California (CalTrans
June 1995); Final Removal Action Plan, Soundwall Installation, Former SPTCO Rail Yard, Oakland, California
(CalTrans May 1997).





approving RAWs which, allegedly, failed to require adequate remediation of South Prescott
Park.” The complainant alleged that the choice of remediation to a recreational standard was not
adequate given the health of residents and other sources of pollution in the community.
Complainants alleged that the recreational cleanup approved in the RAWSs for this African
American and Latino community would not have been selected for a white community and, even
if it was, it would not have the same adverse impacts.’

On September 11, 1997, EPA accepted the complaint for investigation.* As discussed below,
ECRCO obtained credible information during the course of this investigation indicating that the
issue raised by the complaint has been resolved. EPA’s Office of Land and Emergency
Management (OLEM) reviewed South Prescott Park’s clean-up remedy decision documents and
confirmed that the clean-up of the South Prescott Park area exceeded the remediation required to
satisfy standards for recreational use. As a result, there are no current issues appropriate for
further resolution. Accordingly, EPA File Number 08R-97-R9 is administratively closed as of
the date of this letter.’

During its investigation, ECRCO gathered and reviewed information relevant to the complaint.
This information included the complaint submitted to ECRCO and information relating to the
remediation of the South Prescott Park site, including the RAWs, Final Feasibility Study -
Remedial Action Plan (FS/RAP), Design and Implementation Plan (RDIP)® and Remediation
Completion Report (RCP).’

As part of its investigation, ECRCO attempted to contact you on several occasions, both in
writing and by telephone, to obtain additional information from you about your concerns and to
discuss the remediation of South Prescott Park. However, you did not respond to our attempts to
reach out to you.

BACKGROUND

In 1989, the Loma Prieta Earthquake destroyed the double deck Cypress Freeway in Oakland,
California.® CalTrans “designed the replacement of the Cypress Freeway so as to circumvent
West Oakland, which the original Cypress Freeway had bisected.”™ The new freeway alignment
was planned to pass alongside Oakland’s South neighborhood.'” Therefore. in order to reduce
potential noise impacts in the neighborhood, CalTrans, along with local agencies and citizens,
proposed a tree-lined green space buffer, which then further evolved into the idea for a
landscaped community park with concrete walkways and children’s play equipment."

> Administrative Complaint No. 08R-97-R9 (June 10, 1997)

3 Administrative Complaint No. 08R-97-R9 (June 10, 1997)

% Letter from Rafael Deleon, Acting Director EPA OCR, to Jesse Huff, Director DTSC (Sept. 11, 1997).

5> ECRCO Case Resolution Manual, § 3.4 (January 12, 2017).

5 Remedial Design and Implementation Plan (RDIP), South Prescott Neighborhood Park (CalTrans August 1999).
7 South Prescott Neighborhood Park Remediation Completion Report (RCP) (CalTrans May 18, 2001).

81d. at 1.
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In 1992, CalTrans began subsurface investigation of the areas to be included in the park. These
areas included “two automobile salvage yards, a portion of a railroad yard, and abandoned
former residential lots.””'> During the investigation of the areas, CalTrans found that lead and
polynuclear aromatic hydrocarbons were site-wide contaminants that required remediation.”"* In
addition, the investigation found the existence of pesticide chlordane, diesel fuel, higher boiling
point petroleum hydrocarbons, volatile aromatics, volatile aliphatic hydrocarbons, and
polychlorinated biphenyls, but to a much lesser extent.'* CalTrans used the findings of the site
investigation to develop a risk assessment in 1997.'% Based on the risk assessment, CalTrans
established cleanup goals for the site that reduced the estimated health risks to ““acceptable
protective levels.”'®

CalTrans then submitted a Final Feasibility Study/ Remedial Action Plan (FS/RAP) to the DTSC
in March 1998.!"7 The FS/RAP recapped the findings of previous site assessments and outlined
the results of the remedial alternatives available. These were:

Alternative 1: No Action

Alternative 2: Soil Excavation with Off-Site Disposal

Alternative 3: Soil Excavation with Off-Site Thermal Desorption Treatment and
Disposal.'

The FS/RAP outlined the following: contaminants of concerns (COCs) (both carcinogenic and
non-carcinogenic); receptors; the pathways; Remedial Action Objectives (RAOs); and the final
remedy selected. The COC’s identified were as follows:

Carcinogenic:

1-Metals (arsenic, beryllium)

2-PCBs (aroclor 1254, aroclor 1260)

3-Pesticides (chlordane, DEE, DDT, Dieldrin Heptachlor, and others)
and

Non-Carcinogenic:
1-Metals (antimony, cadmium, Cooper, Lead, Nickel, Thallium, and Zinc.
2-SVOCs (Anthracene, Phenanthrene, Pyrene)"’

The FS/RAP stated that the future land use was anticipated to be recreational. and as such.
cleanup levels were set for that use. To that end, CalTrans explained that Alternative 2 had been
selected “because it will meet the Remedial Action Objectives (RAOs), will be protective of

2 14,

B4,

4 d.

.

6 /4.

7 Final Feasibility Study/ Remedial Action Plan (FS/RAP) (Cal Trans March 1998)
8 Id. at 4-5.

¥ Id. at 4.
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human health and the environment and complies with Applicable or Relevant and Appropriate
Requirement (ARARs).”" DTSC approved the cleanup criteria for the intended recreational
use?! and in 1999, remedial excavation work began at the site.

Site Remediation

As set forth in the RCP, “areas containing excessive levels of contamination were excavated, the
soils removed to a designated stockpile site, and confirmation samples collected from within the
excavations.”* In November 1999, the excavators removed a total of *17,000 yd® of soil over the
next 2-plus months.”* During the course of the remedial excavations, two underground storage
tanks were found near the site of South Prescott Neighborhood Park. The excavators removed
the tanks and a groundwater study was conducted in which was “found no lasting contamination
problems associated with the tanks.”** CalTrans reported that “[s]tatistical analyses of the
conﬁt;rsnation sample analytical results indicate that the cleanup goals for the park were easily
met.”

As aresult of the removal of the contaminated soil. the cleanup results reached for the park
26
were:

Contaminant Cleanup Goal 95%UCL**
Lead 400 mg/kg* 264 mg/kg
Arsenic 19.0 mg/kg 5.6 mg/kg
Chlordane 1.77 mg/kg .29 mg/kg
Benzo(a)pyrene 40 mg/kg 10 mg/kg

* With no single result over 840 mg/kg

** Upper confidence limits (UCL) on the true mean concentrations after the
remediation was completed.

20 Jd. at 11. The FS/RAP explains:

Remedial Action Objectives (RAOs) are goals developed for media-specific or area-specific protection of human
health and the environment. RAOs for protecting public health address both chemical concentrations and potential
exposure routes. Protection can be achieved by either reducing concentrations and/or reducing potential exposures.
RAOs for protecting the environment typically seek to minimize impacts on resources by addressing the media of
concern and the target cleanup levels. RAOs are developed from information obtained from previous investigations,
review of pertinent laws, regulations and other criteria. The RAO for the Site is to reduce the immediate risks to
human health and to reduce potential sources of shallow groundwater contamination. /d. at 54.

21 See RDIP §1.3, at 2.

22 RCP, at 1.

23 Id

¥ Id. at 1-2.

d a2,
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CalTrans reported that the “the excavated soils were taken to a designated nearby stockpile site
for disposal characterization sampling.”z"

The final remediation step was “the emplacement of a 3-foot-thick cover of clean, imported soil
over the entire graded, post-excavation park site.” ?® The material used for the cover came from
a 20-foot-deep excavation made for the replacement Cypress Freeway/Seventh Street
undercrossing near the park site and a quarry located in Fremont, California.*’ According to the
RCP, “both sources were tested and approved for use as cover material at the park site by the
City of Oakland and DTSC.” 3

Results of Site Remediation

In October 2000, the construction for the South Prescott Park was completed and it was deeded
to the City of Oakland.?' In May 25, 2001, DTSC asserted that all appropriate response actions
had been completed, all acceptable engineering practices had been implemented and that no
further removal/remedial action is necessary.*

Based on its review of the available information referenced above, EPA determined that DTSC
achieved a degree of cleanup originally included in the cleanup plan. Furthermore, based upon
review of the confirmation sampling results, OLEM confirmed on February 22, 2017, that risk-
based soil cleanup levels based on recreational future land use for four risk driver contaminants
(lead, arsenic, chlordane, and benzo(a)pyrene) either met or were below the FS/RAP cleanup
levels. In addition, the excavated areas were backfilled with 3 feet of imported clean fill over the
entire park site and soil sources were tested and approved for use as cover material at the park.
Therefore, as the remediation has exceeded what was required under the FS/RAP, the allegation
accepted for investigation stemming from the remedy selected in the FS/RAP is no longer
grounded in fact.

Conclusion

Based on the foregoing, there are no current issues appropriate for further resolution.
Accordingly, ECRCO is administratively closing this complaint (EPA File No. 08R-97-R9) as of
the date of this letter.

27 1d.
2 1d.
2 1d.
M 1d.
3 d.
32 Remedial Action Certification Form (CalTrans May 25, 2001).
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This letter sets forth EPA’s disposition of the referenced complaint. This letter is not a formal
statement of EPA policy and should not be relied upon, cited, or construed as such. Please do not
hesitate to contact me at (202) 564-9649, or at Dorka.Lilian@epa.gov. regarding any questions

you may have.
Sincerely, g%_/

Lilian S. Dorka,

Director

External Civil Rights Compliance Office
Office of General Counsel

Cc:  Kenneth Redden
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

October 11,2017

Return Receipt Requested In Reply Refer to:

Certified Mail#: DD EPA File No. 08R-97-R9

Barbara A. Lee. Director

Department of Toxic Substances Control
P.O. Box 806
Sacramento, CA 95812-0806

Re: Closure of Administrative Complaint No. 08R-97-R9

Dear Director Lee:

This letter is to advise you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) (formerly, the Office of Civil Rights (OCR)) is
administratively closing, as of the date of this letter, EPA File No. 08R-97-R9 against the
California Department of Toxic Substances Control (DTSC). This complaint generally alleged
that DTSC violated Title VI of the Civil Rights Act of 1964, as amended, 42 United States Code
2000d et seq. (Title VI) and EPA’s nondiscrimination regulation found at 40 Code of Federal
Regulations (C.F.R.) Part 7.

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency), disability, sex and age in programs or activities that receive federal financial
assistance from EPA.

On June 5, 1997, EPA received a complaint that was filed on behalf of the Chester Street Block
Club Association (CSBCA). The complaint specifically alleged that

DTSC subjected the African-American and Latino residents of the South Prescott Park
neighborhood in Oakland, California to discrimination based on race, color, or national origin
when it approved the California Department of Transportation’s (CalTrans) Removal Action
Work plans (RAWs)' for remediation of contaminated soil to meet cleanup criteria for the

1 Final Feasibility Study/Remedial Action Plan, South Prescott Neighborhood Park (CalTrans March 1998); Final
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intended recreational use of developing the area as a park. The complaint further alleged that
DTSC discriminated by approving the RAWs which, allegedly, failed to require adequate
remediation of South Prescott Park.? The complaint alleged that the choice of remediation to a
recreational standard was not adequate given the health of residents and other sources of
pollution in the community. The complaint also alleged that the recreational cleanup approved
in the RAWs for this African American and Latino community would not have been selected for
a white community and, even if it was, it would not have the same adverse impacts.’

On September 11, 1997, EPA accepted the complaint for investigation.* As discussed below,
ECRCO obtained credible information during the course of this investigation indicating that the
issue raised by the complaint has been resolved. EPA’s Office of Land and Emergency
Management (OLEM) reviewed South Prescott Park’s clean-up remedy decision documents and
confirmed that the clean-up of the South Prescott Park area exceeded the remediation required to
satisfy standards for recreational use. As a result, there are no current issues appropriate for
further resolution. Accordingly, EPA File Number 08R-97-R9 is administratively closed as of
the date of this letter.’

During its investigation, ECRCO gathered and reviewed information relevant to the complaint.
This information included the complaint submitted to ECRCO and information relating to the
remediation of the South Prescott Park site, including the RAWs, Final Feasibility Study -
Remedial Action Plan (FS/RAP), Design and Implementation Plan (RDIP)® and Remediation
Completion Report (RCP).’

As part of its investigation, ECRCO attempted to contact the complainant on several occasions,
both in writing and by telephone, to obtain additional information from the complainant about its
concerns and to discuss the remediation of South Prescott Park. However, the complainant did
not respond to our attempts to reach out to the complainant.

BACKGROUND

In 1989, the Loma Prieta Earthquake destroyed the double deck Cypress Freeway in Oakland.
California.® CalTrans “designed the replacement of the Cypress Freeway so as to circumvent
West Oakland, which the original Cypress Freeway had bisected.™ The new freeway alignment

Feasibility Study/Remedial Action Plan Interstate 880, Cypress Replacement Project, Oakland, California (CalTrans
June 1995); Final Removal Action Plan, Soundwall Installation, Former SPTCO Rail Yard, Oakland, California
(CalTrans May 1997).

2 Administrative Complaint No. 08R-97-R9 (June 10, 1997)

3 Administrative Complaint No. 08R-97-R9 (June 10, 1997)

4 Letter from Rafael Del.eon, Acting Director EPA OCR, to Jesse Huff, Director DTSC (Sept. 11, 1997).

5 ECRCO Case Resolution Manual, § 3.4 (January 12, 2017).

6 Remedial Design and Implementation Plan (RDIP), South Prescott Neighborhood Park (CalTrans August 1999).
7 South Prescott Neighborhood Park Remediation Completion Report (RCP) (CalTrans May 18, 2001).

8 1d at 1.

9/d.
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was planned to pass alongside Oakland’s South neighborhood.‘o Therefore. in order to reduce
potential noise impacts in the neighborhood, CalTrans, along with local agencies and citizens,
proposed a tree-lined green space buffer, which then further evolved into the idea for a
landscaped community park with concrete walkways and children’s play equipment.'!

In 1992, CalTrans began subsurface investigation of the areas to be included in the park. These
areas included “two automobile salvage yards, a portion of a railroad yard, and abandoned
former residential lots.”'? During the investigation of the areas, CalTrans found that lead and
polynuclear aromatic hydrocarbons were site-wide contaminants that required remediation.”'? In
addition, the investigation found the existence of pesticide chlordane, diesel fuel, higher boiling
point petroleum hydrocarbons, volatile aromatics, volatile aliphatic hydrocarbons, and
polychlorinated biphenyls, but to a much lesser extent.'* CalTrans used the findings of the site
investigation to develop a risk assessment in 1997."5 Based on the risk assessment, CalTrans
established cleanup goals for the site that reduced the estimated health risks to “acceptable
protective levels.”!®

CalTrans then submitted a Final Feasibility Study/ Remedial Action Plan (FS/RAP) to the DTSC
in March 1998.'7 The FS/RAP recapped the findings of previous site assessments and outlined
the results of the remedial alternatives available. These were:

Alternative 1: No Action

Alternative 2: Soil Excavation with Off-Site Disposal

Alternative 3: Soil Excavation with Off-Site Thermal Desorption Treatment and
Disposal.'

The FS/RAP outlined the following: contaminants of concerns (COCs) (both carcinogenic and
non-carcinogenic); receptors; the pathways; Remedial Action Objectives (RAOs); and the final
remedy selected. The COC’s identified were as follows:

Carcinogenic:
1-Metals (arsenic, beryllium)
2-PCBs (aroclor 1254, aroclor 1260)
3-Pesticides (chlordane, DEE, DDT, Dieldrin Heptachlor, and others)
and

10 /d.

11 /d.

12 Id.

13 1d

14 1d.

15 /1d.

16 /d.

17 Final Feasibility Study/ Remedial Action Plan (FS/RAP) (Cal Trans March 1998)
18 Id. at 4-5.
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Non-Carcinogenic:
1-Metals (antimony, cadmium, Cooper, Lead, Nickel, Thallium, and Zinc.
2-SVOCs (Anthracene, Phenanthrene, Pyrene)'?

The FS/RAP stated that the future land use was anticipated to be recreational, and as such,
cleanup levels were set for that use. To that end, CalTrans explained that Alternative 2 had been
selected “because it will meet the Remedial Action Objectives (RAOs), will be protective of
human health and the environment and complies with Applicable or Relevant and Appropriate
Requirement (ARARs).”>’ DTSC approved the cleanup criteria for the intended recreational
use’! and in 1999, remedial excavation work began at the site.

Site Remediation

As set forth in the RCP, “areas containing excessive levels of contamination were excavated, the
soils removed to a designated stockpile site, and confirmation samples collected from within the
excavations.”? In November 1999, the excavators removed a total of “17.000 yd3 of soil over the
next 2-plus months.™ During the course of the remedial excavations, two underground storage
tanks were found near the site of South Prescott Neighborhood Park. The excavators removed
the tanks and a groundwater study was conducted in which was “found no lasting contamination
problems associated with the tanks.”** CalTrans reported that “[s]tatistical analyses of the
confirmation sample analytical results indicate that the cleanup goals for the park were easily
met.”>

As a result of the removal of the contaminated soil, the cleanup results reached for the park
26
were:”

Contaminant Cleanup Goal 95%UCL**
Lead 400 mg/kg* 264 mg/kg
Arsenic - 19.0 mg/kg 5.6 mg/kg

19 /d. at 4.

20 /d. at 11. The FS/RAP explains:
Remedial Action Objectives (RAOs) are goals developed for media-specific or area-specific protection of
human health and the environment. RAOs for protecting public health address both chemical
concentrations and potential exposure routes. Protection can be achieved by either reducing concentrations
and/or reducing potential exposures. RAOs for protecting the environment typically seek to minimize
impacts on resources by addressing the media of concern and the target cleanup levels. RAOs are
developed from information obtained from previous investigations, review of pertinent laws, regulations
and other criteria. The RAO for the Site is to reduce the immediate risks to human health and to reduce
potential sources of shallow groundwater contamination. /d. at 54.

21 See RDIP §1.3, at 2,

22 RCP, at 1.

23 Id.

24 Id. at 1-2.

25 Id. at 2.

26 Id.
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Chlordane 1.77 mg/kg .29 mg/kg
Benzo(a)pyrene 40 mg/kg .10 mg/kg
* With no single result over 840 mg/kg
** Upper confidence limits (UCL) on the true mean concentrations after the
remediation was completed.

CalTrans reported that the “the excavated soils were taken to a designated nearby stockpile site
for disposal characterization sampling.”?’

The final remediation step was “the emplacement of a 3-foot-thick cover of clean, imported soil
over the entire graded, post-excavation park site.” *® The material used for the cover came from
a 20-foot-deep excavation made for the replacement Cypress Freeway/Seventh Street
undercrossing near the park site and a quarry located in Fremont, California.?’ According to the
RCP, “both sources were tested and approved for use as cover material at the park site by the
City of Oakland and DTSC.” ¥

Results of Site Remediation

In October 2000, the construction for the South Prescott Park was completed and it was deeded
to the City of Oakland.?' In May 25, 2001, DTSC asserted that all appropriate response actions
had been completed, all acceptable engineering practices had been implemented and that no
further removal/remedial action is necessary.*?

Based on its review of the available information referenced above, EPA determined that DTSC
achieved a degree of cleanup originally included in the cleanup plan. Furthermore, based upon
review of the confirmation sampling results, OLEM confirmed on February 22, 2017, that risk-
based soil cleanup levels based on recreational future land use for four risk driver contaminants
(lead, arsenic, chlordane, and benzo(a)pyrene) either met or were below the FS/RAP cleanup
levels. In addition, the excavated areas were backfilled with 3 feet of imported clean fill over the
entire park site and soil sources were tested and approved for use as cover material at the park.
Therefore, as the remediation has exceeded what was required under the FS/RAP, the allegation
accepted for investigation stemming from the remedy selected in the FS/RAP is no longer
grounded in fact.

27 1d.
28 Id.
29 Id.
30 Id.
31 /1d
32 Remedial Action Certification Form (CalTrans May 25, 2001).
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Conclusion

Based on the foregoing, there are no current issues appropriate for further resolution.
Accordingly, ECRCO is administratively closing this complaint (EPA File No. 08R-97-R9) as of
the date of this letter.

This letter sets forth EPA’s disposition of the referenced complaint. This letter is not a formal
statement of EPA policy and should not be relied upon, cited, or construed as such. Please do not
hesitate to contact me at (202) 564-9649, or at Dorka.Lilian@epa.gov, regarding any questions
you may have.

Sincerely,

A/ DY

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

gc: Kenneth Redden
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9
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June 5, 1997

Carol Browner, Administrator

United States Environmental Protection Agency
401 M Street, SW

Washington, D.C. 20460

Dear Ms. Browner:

This is a complaint under Title VI of the Civil Rights Act
of 1964 by the Chester Street Block Club Association (CSBCA), a
grassroots community group whose members are African-American and
Latino residents of West Qakland, California living adjacent to
the construction of a major freeway, the Cypress Replacement
Project. CSBCA alleges that the California Environmental Protec-
tion Agency, Department of Toxic Substances Control (DTSC), by
approving the Removal Action Workplans (RAWs) 1 of California
Department of Transportation (Caltrans) and Southern Pacific
Transportation Company (SP) for the Cypress Site, and by its
ongoing failure and refusal to require adequate remediation of
toxic hazards at and near the site, has discriminated against
nearby West Oakland residents on the basis of race, color, or
national origin, and therefore, has violated Title VI of the
Civil Rights Act of 1964, 42 U.S.C. §2000d, and the Environmental
Protection Agency's implementing regulations, 40 C.F.R. Part 7.

DTSC is a recipient of EPA assistance pursuant to 40 C.F.R.
§ 7.25.2 DTSC has continuously, by both action and inaction,
discriminated against CSBCA and its members. Its refusal to
require clean-up of toxic contamination, including but not limit-
ed to its approval of the RAWs of Caltrans and Southern Pacific
on December 23, 1996 and its actions and failures to act since
that date, violate its obligations under Title VI. This com-
plaint is thus timely filed under 40 C.F.R. Part 7.120(b) (2).

DTSC has placed the proverbial last straw that has broken
the back of the residents of this West Oakland community. DTSC’s

1 California Health & Safety code §25356.1(c).

2 DTSC is subject to the nondiscrimination requirements
of Title VI because it is a recipient of federal funds from U.S.
EPA. U.S. EPA grants to DTSC for current projects total more
than $1.7 million (Federal Grant ID #824433010).

1 o
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recent careless approval of and failure to require adherence to
the terms of the RAWs has precipitated the filing of this com-
plaint. Among other things, DTSC accepted inept plans by Cal-
trans to allow contaminated soil and groundwater to remain during
construction at the Cypress site, rather than conducting a com-
prehensive clean-up prior to construction, and has been deliber-
ately indifferent in its monitoring of Caltrans' compliance with
its RAW. Furthermore, DTSC has approved the SP RAW for work
after the freeway construction, which proposes paving over the
on-site contamination rather than cleaning it up.

Both the Caltrans and SP RAWs were submitted in response to
DTSC’s Imminent and Substantial Endangerment Order No. 93-94-018,
which was issued to D.C. Metals on April 26, 1996 with the objec-
tive of protecting human health and the environment with respect
to chemicals present in the soil and groundwater at the Cypress
Site. Soil and groundwater contamination at the Cypress Site
include heavy metals and many volatile organic compounds, includ-
ing vinyl chloride, a known human carcinogen, oil, pesticides,
arsenic, and lead. Even at very low levels of vinyl chloride
exposure by inhalation, ingestion or absorption through the skin,
this compound "poses an increased cancer risk to people, espe-
cially infants and children. . .[as well as] a reproductive risk
to males." (U.S. EPA, DC Metals Fact Sheet, December 1996).
Despite these dangers, Caltrans proposed and DTSC approved, in-
stallation of freeway footing pilings through the plume of vinyl
chloride-contaminated groundwater.

DTSC involvement in the project goes beyond cursory approval
of the Caltrans and SP RAWs. DTSC is also responsible for the
establishment of policies for supervision of removal actions and
responsible parties at hazardous substance release sites.

(Health and Safety Code $S25355.7) DTSC policies must "recognize
the dangers to the public health and the environment posed by a
release and the need to mitigate those dangers." (Health and
Safety Code §25355.7(a) (4)).

DTSC has had the opportunity on various occasions set forth
below to take actions which would result in an actual positive
difference to the health and environment of this community and
has instead chosen to do things that are clearly less effective
and less protective.

These actions amount to environmental racism. DTSC has
discriminated against the community surrounding the Cypress site
on the basis of race, ethnicity, or national origin, in violation
of Title VI of the Civil Rights Act of 1964. The community af-
fected by DTSC’s approval of the RAWs is a long-established,
cohesive residential community, composed of both homeowners and
renters immediately adjacent to the Cypress Site construction.
Roughly 91 per cent of its members are people of color; African-
Americans comprise the majority of the community.

DTSC’s involvement at the Cypress site represents a breach
of its duty to serve communities equally, regardless of the race,

2





ethnicity, or national origin of the community's members. DTSC
is the guardian of the health of the residents living near the
Cypress Site, and DTSC has shown total disregard for the impacts
of the Cypress project on the lives of community members.

CSBCA urges that this complaint be promptly investigated and
resolved by U.S. EPA. Caltrans is currently preparing a draft
Removal Action Workplan for the construction of a park on land
adjacent to the Cypress Site. CSBCA is concerned that, without
timely intervention by EPA, DTSC will again allow inadequate
clean-up that threatens the health of members of the community--
particularly children who will use the park.

About the Comolainants

Complainant Chester Street Block Club Association (CSBCA) 1is
an unincorporated association with a membership that includes
homeowners and residents of this West Qakland community. CSBCA
is a long-standing community group, and a member of the West
Oakland-South Prescott Environmental Task Force ("the Task
Force"). The Task Forcewas convened with the help of the U.S.
EPA because the community residents were frustrated with the lack
of responsiveness from the DTSC. CSBCA convened the Task Force
to demand accountability from local and state agencies charged
with regulatory oversight of the site. CSBCA is concerned
primarily with the health and safety implications, as well as the
other environmental and socio-economic impacts, of the Cypress
Replacement Project on their community.

About the Communitwv

The community is roughly bounded to the east by Mandela
Parkway, to the south by 3rd Street, to the west bythe rail

corridor, and to the north by West Grand Avenue. Many members of
the community grew up in the area; some families have been resi-
dents of the community for several generations. The community

hosts many historic properties, and has a strong cultural life--
integral components to the vitality of communities of color in
the Bay Area.

Within one-half mile of the Cypress Site, there are four
schools (Cole Elementary, Prescott Elementary, Pentecostal Ele-
mentary, and St. Patrick Elementary), a health center (West Oak-
land Health Center) and five day care centers (Cora‘’s July Like
Home Daycare, Chester Street Tot Lot, Lang’s Daycare, Thurgood
Marshall Family Resource Center, and St. Vincents Day Home). In
addition, there are approximately 4,500 residents within this
same one-half mile radius of the Cypress Site.

Over the years, the growing industrial presence in West
Oakland has encroached upon this residential community. The
community has responded by organizing and fighting the detrimen-
tal influences of toxic producers, yet it continues to be an
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uphill battle to keep the community a safe and clean place to
raise a family.

Multiple environmental hazards are present in the West Cak-
land community, including a sewage treatment plant, a federal
Superfund site, and mass transit structures. Following the Loma
Prieta earthquake of 1989, despite huge community opposition,
this West Oakland residential neighborhood was targeted as the
host of the new Cypress freeway, a heavily-travelled addition to
the Bay Area's highway system. The emission by motor vehicles of
carbon monoxide, ozone precursors, and particulates results in an
increase in the risk of lung disease and cancer for the residents
living in close proximity to the freeway.

It is in this context that DTSC approved the Caltrans and SP
RAWs for the Cypress Replacement Project. Not only does the
project itself represent a negative impact to the health of the
residents, but DTSC approved a method of doing work before and
after the project that is economically beneficial for Caltrans
and SP, while it needlessly and arbitrarily Jjeopardizes the
health and safety of the many families who are forced to live
with a multitude of environmental hazards.

U.S. EPA itself expressed concern over the Caltrans RAW. In
EPA's comments on the RAWs for the Cypress Site, it communicated
its fear that the installation of the freeway pilings, as per the
Caltrans RAW, might create a pathway for the migration of contam-
inants into deeper portions of the underlying aquifer. U.S. EPA
also said that Caltrans' claim that "[r]ecent air monitoring
(October 1995) found no detectable levels of vinyl chloride in
the air above the Site...Thus, it appears that the air quality at
the Site 1is not substantially different from levels observed in
other Bay Area cities, "™ was not adequately substantiated by the
data. EPA attacked Caltrans' uncertain emissions and dispersion
modeling, and general paucity of data. (U.S. Epa Region IX,
Comments OR Removal Action Workplans, September 6, 1996).

Despite the raising of these concerns by EPA, DTSC approved the
Caltrans RAW.

The SP PAW similarly disregarded the health and safety of
the community surrounding the Cypress Site. SP proposed placing
an asphalt cap over the on-site contamination after the freeway
is constructed, and placing restrictions on the deed to the prop-
erty to ensure that future users are aware of and may not disturb
contamination left on the Site. SP concluded that remediation is
neither economically feasible nor necessary to protect the health
and safety of the surrounding community. DTSC went along with
this conclusion, despite community concerns and documented
problems of toxic contamination.

Given the seriousness of the toxic threat involved, as well
as the history of seismic disturbance at the Cypress Site, noth-
ing short of full clean-up 1is sufficient to protect the health
and safety of the community. Anything short of full clean-up
represents a violation of the community's civil rights.
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DTBC’s Discriminatory Course of Conduct

1. DTSC has ignored and condoned toxic contamination.

DTSC has a long history of doing little to nothing to pro-
tect the health of this largely African-American and Latino com-
munity. DTSC has wvillfully ignored industries in the area which
caused major contamination in soil. It ignored comments and
suggestions made by the Task Force about the best way to clean up
existing contamination. DTSC approved both the Caltrans and SP
RAW for the Cypress Replacement Project, allowing the continued
existence of and probable release of hazardous substances, in-
cluding vinyl chloride. It has overlooked countless violations
on the part of Caltrans in its implementation of the RAW. In so
doing, 1t has turned its back on a community that i1s plagued by
countless environmental hazards. DTSC's deliberate decision to
accept little or no clean-up hurts this community much more than
it would hurt communities faced with fewer hazards, 1if indeed
DTSC would accept so little clean-up such communities.

U.S. EPA itself has recognized the seriousness of the toxic
threat posed by the existence of vinyl chloride. On December 2,
1996, EPA began remediation of an adjacent site, DCMetals, as
authorized under CERCLA, 42 U.S.C. §9601. et seq, due to the
immediate threat to the public health and environment of the
surrounding West Oakland community. (U.S. EPA, DC Metals Fact
Sheet, December 1996). This adjacent clean-up by EPA points to
both the practicality and the need for full remediation of the
Cypress site. CSBCA believes the U.S. EPA action at DC Metals
provides a unique opportunity for remediation of the entire vinyl
chloride plume--an opportunity which DTSC has deliberately
rejected in favor of plans that continue to expose the community,
and especially members of CSBCA, to toxic hazards.

DTSC's disregard for the West Oakland community's health and
safety extends well beyond the events of the last year. DTSC's
inspectors (formerly the Department of Health Services) knew of
vinyl chloride contamination in the 1980's and failed to take any
action on remediation.

DTSC's gross indifference to the residents of West Oakland
is also shown by its disregard for even keeping accurate records.
Files relating to the existence of vinyl chloride contamination
in West Cakland, complled in 1988 and 1989, were declared "miss-
ing" by DTSC in the spring of 1996. No follow—up action was
taken, and DTSC has no explanation for this aggressive inaction.
Additionally, DTSC has no explanation as to why it took nearly 10
years to issue an Imminent and Substantial Endangerment Order
(Docket No. I/SE 93-94-018, Health & Safety code §25358.3(a) (1)),
for the vinyl chloride contamination in the neighborhood.

3 DTSC has a history of "losing" documents pertaining to
this site, 1ncluding documents submitted by members of the
public, such as the Clearwater Revival consulting organisation.
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DTSC has also willfully segmented the multitude of projects
dealing with the environmental hazards at and near the Cypress
Site to avoid having to require and participate-in a comprehen-
sive clean-up. By approving all these separate projects, DTSC is
deliberately avoiding requirements to conduct a comprehensive
clean—up.4 There are currently 3 separate removal actions pro-
posed for this polluted community in the last 6 months.' There
is yet a fourth and more expensive Removal Action Workplan in the
works, directed to a planned park next to the freeway.

This "piecemealing" of the clean-up of multiple hazards
affecting the same locality and the same residents of eeolor shows
DTSC’s deliberate effort to avoid implementing a comprehensive
environmental remediation for the site. DTSC’s apparent attitude
of not wanting to be bothered to do its statutorily mandated Jjob
has a disproportionate adverse impact on this African-American
and Latino community because of preexisting environmental and
health insults that DTSC and other agencies have done nothing
about for a long time--not only would DTSC not behave this way in

¢ California law distinguishes between Removal Actions

and Remedial Actions. A removal action is an interim measure,
defined as including:

the cleanup or removal of released hazardous substances
from the environment or the taking of such other ac-
tions as may be necessary to prevent, minimize, or
mitigate damage which may otherwise result from a re-
lease or threatened release.

Health & Safety Code § 25323.

A remedial action, by contrast, consists of:

those actions which are consistent with a permanent
remedy, that are taken instead of, or in addition to,
removal actions in the event of a release or a threat-
ened release of a hazardous substance into the environ-
ment.

Health & Safety Code § 25322.

Despite the many documented environmental hazards in the area of
the Cypress Site, no remedial action has been designated; in-
stead, DTSC is approving a series of interim removalactions.

5 Two of the RAWs, as discussed above, address what is

usually referred to as the former Bobo’s Junkyard property,
located at 3rd and Mandela Street. SP owns this property;
Caltrans has an easement for the construction and placement of
freeway columns, footings, piles and aerial structures. The
first RAW was prepared by Caltrans addressing Caltrans' plans to
implement the use of an asphalt cap instead of excavating soil
for the installation of the Bent 23CR structure. The second RAW
was prepared for SP to address SP’s plan to manage that same
property in the future.

The third RAW addresses the creation of a soundwall for the

new freeway, which is adjacent to the SP property.
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a wealthier white area; even i1f it did, it is likeiy that the
people in the community would not be at such a health risk from
the results of DTSC's indifference to the actual clean-up.

2. DTSC has ignored and willfully disregarded the
legitimate concerns and input of the community.

DTSC's response to community concerns has been inadequate,
and represents once again the discriminatory intent behind and
impact of DTSC's activities on the community. Asrequired by
law, DISC created a Cypress Freeway Reconstruction/Local Coali-
tion Community Action Committee ("CAC") to assist in the deci-
sion-making process before RAW approval, yet it failed to provide
the community with responsive avenues for voicing their concerns
and ideas. Because of frustrations with the lack of responsive-
ness from the DTSC, the residents, with the help of U.S. EPA,
created the Task Force specifically to deal with the problems in
the vicinity. For example, DTSC complained that it received too
many phone calls from concerned residents and directed the commu-
nity to appoint a representative to place phone calls. Even
then, the community was given a phone number to call only during
business hours, even though the approved (though not observed)
construction hours at the Cypress site run from 7 a.m. to 9 p.m.

DTSC has willfully ignored the advice and suggestions given
by the CSBCA and the Task Force. DTSC, despite its protestations
of seeking community involvement, has failed to take CSBCA or the
Task Force seriously, and the RAWs were approved despite over-
whelming resident opposition. DTSC representatives ceased coming
to Task Force meetings altogether as soon as the RAWs were ap-
proved, even though approval only exacerbated community concerns.
Even when agency representatives were present at the Task Force
meetings, the representatives were unable, or unwilling, to an-
swer questions asked by community residents. Moreover, the Task
Force members, 1including CSBCA, had to struggle to get DISC to
agree to evening meetings, the only time most residents could
attend.

DTSC announced its intention to approve the RAWs at the end
of the Task Force meeting on Friday, December 20, 1997--the Fri-
day before the holidays. By doing so at the end of the meeting
just days before a major holiday, DTSC purposefully limited the
ability of the community to respond to this major announcement.
The DTSC official who made the announcement at the meeting
immediately walked out of the meeting without addressing any
community concerns. Worse yet, Caltrans started construction
immediately after the approval for its RAW was issued and worked
around the clock during the holidays.

3. DTSC refuses to protect the community from lead
hazards.

Not only is DTSC guilty of segmenting and willfully avoiding
a comprehensive clean-up, but it has also ignored the ongoing
threat of dangerous levels of lead exposure in the soil at the
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site for a proposed freeway soundwall. In the Caltrans draft RAW
for the soundwall, Caltrans has represented that 840 ppm of lead
in soil is an extremely protective cleanup level for lead in

soil. By contrast, the US EPA Region IX preliminary remediation
goal is 400 ppm and the California-modified preliminary remedi-
ation goal is 130 ppm. Based on this comparison, it appears as
though the Remedial Action Objective of 840 ppm is not very
protective of human health.

This extremely unprotective cleanup level is an insult not
just to all children in the area, but particularly to African-
American children. African-American children living in poor
urban environments bear the greatest risk of lead exposure. In a
comprehensive study, non-Hispanic black children under the age of
10 were found to have blood lead levels of at least .10 umol/L
(2ug/dL) higher than non-Hispanic white children. The mean blood
lead level for non-Hispanic black children from low-income

families living in large cities was 0.47 umol/L (9.7 ug/dL). For
all children aged 1 to 5 years, the mean blood lead level was
0.18 umol/L (3.7 ug/dL) (Debra J. Brody, et al., "Blood Lead

Levels in the US Population: Phase I of the Third National Health
and Nutrition Examination Survey (NHANES III, 1988 to 1%91)," 272
Journal of the American Medical Association 278 (1994).

DTSC and Caltrans have an extremely short memory. Less than
5 years ago at Verdese Carter Park in East Qakland (a predomi-
nantly African American and Latino community), the residents
discovered that their neighborhood park was formerly a battery
factory contaminated with lead. Instead of cleaning up the lead
properly, the City of Oakland had decided to cover the soil with
asphalt to create a "park". Not surprisingly, the contaminants
began oozing through cracks in the asphalt. Caltrans and DTSC
have purposefully forgotten this very recent and very bad experi-
ence at the Verdese Carter Park, and are proposing to have the
West Oakland community, including members of CSBCA and their
children, repeat it.

4, DTSC refuses to enforce even the inadequate provisions
of the Caltrans RAW.

DTSC’s failure to respond to ongoing violations of the al-
ready inadequate terms of the RAWs is part and parcel of the
discriminatory impact onthe community as construction continues.
Caltrans' violations have been numerous and severe. Their con-
tinuation represents DTSC’s complete disregard for the health and
well-being of the community. The violations include exceeding
permissible construction hours, at times working 24 hours a day,
as well as moving a "no dig zone" fence in direct violation of
the Caltrans RAW. Although DTSC claims to have enhanced
oversight, CSBCA has observed that DTSC is not fulfilling its
statutory obligations. This failure to conduct proper oversight
of activities at the Cypress Site results in a discriminatory
impact on the community, and a violation of Title VI and 1its

implementing regulations.






Additional violations have gone unchecked by DTSC.
Caltrans' trucks are required to travel on approved routes, yet
they continuously traversethe residential neighborhoods in the
surrounding community. All of these activities have increased
the dust and noise in the community. Community residents began
experiencing bloody noses and respiratory problems in response to
the construction-related dust levels well before DTSC’s approval
of the RAWs. VYet, DTSC’s response to this community health prob-
lem amounted to a "request" that Caltrans increase dust control
activities. While DTSC could require daily use of water trucks
and sprinklers to mitigate the health and environmental damage
caused by the dust, DTSC’s response has been limited to periodic
visits to the site by DTSC staff, making the enforcement of daily
dust control impossible. Yet, DTSC is not even insisting on
daily control, and seems satisfied by the haphazard implementa-
tion of dust control measures, at the expense of the residents'
health.

Obliaations under Title VI

Title VI of the Civil Rights Act of 1964 provides:

No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving
federal financial assistance. 42 U.S.C. §20004d.

DTSC, a recipient of federal financial assistance from EPA, has
violated Title VI as implemented through EPA's regulations by
approving both the Caltrans and SP RAW for the Cypress Replace-
ment Project, by condoning toxic contamination, by willfully
disregarding the legitimate concerns and input of the community,
by refusing to protect the community from lead hazards and by
refusing to enforce even the inadequate provisions of the
approved RAWs.

U.S. EPA must ensure that recipients of federal financial
assistance are not subjecting people to discrimination. In
particular, U.S. EPA's Title VI regulations provide that a U.S.
EPA aid recipient "shall not use criteria or methods of
administering its program which have the effect of subjecting
individuals to discrimination because of their race, color,
national origin, or sex."™ 40 C.F.R. §7.35(b).

DTSC has approved RAWs by Caltrans and SP that allow for the
continuation of toxic hazards in a residential community composed

of people of color. It has inadequately supervised compliance
with the approved RAWs and has been consistently unresponsive to
community concerns. DTSC has rejected less discriminatory alter-

natives to the Caltrans and SP RAWs, such as clean-up in coordi-
nation with the EPA activity at DC Metals. DTSC has both the
authority and the obligation to require full clean-up of the
toxic hazards present at the Cypress Site, which it has not exer-
cised.





The purpose and effect of DTSC’s ignoring and condoning
toxic contamination, ignoring and willfully disregarding the
legitimate concerns and input of the community, refusing to
protect the community from lead hazards, and refusing to enforce
even the inadequate provisions of the Caltrans RAW, 1is clear:
African-Americans and Latinos are forced to tolerate the
continuing existence of industrial toxic hazards in their
community. By approving the Caltrans and SP RAWs, DTSC has ad-
ministered its program in such a way as to discriminate against
people based on race, color, or national origin, in violation of
Title VI and EPA's implementing regulations.

Coordination vith other Adqencies

According to U.S. EPA regulations, EPA shall coordinate a
Title VI investigation with another agency that has jurisdiction
over the subject matter. 40 C.F.R. S7.125. A complaint under
Title VI concerning Caltrans' efforts in the Cypress Replacement
Project was filed with the United States Department of Transpor-
tation on June 5, 1997. EPA should coordinate its efforts with
this agency.

Conclusion

By allowing for the continuation of toxic hazards in this
West Oakland residential community, DTSC 1is contributing to the
cycle of environmental injustice plaguing communities of color.
DTSC both approved and is inadequately supervising implementation
of Caltrans and SP RAWs which allow for the presence of life-
threatening chemicals in a residential neighborhood. Moreover,
this approval was in the face of intense community opposition.

CSBCA urges EPA to recognize the violation of the West Oak-
land community's civil rights by declaring DTSC’s recent activi-
ties at the Cypress site a violation of Title VI of the Civil
Rights Act of 1964, and the EPA's implementing regulations, and
ordering a prompt remedy.

Remedy
U.S. EPA regulations authorize U.S. EPA to use any means to
obtain compliance with Title VI that are authorized by law. (40
C.F.R. Part 7.130(a)). The regulations also require any

recipient of EPA assistance that has previously discriminated to
take affirmative action to remedy the effects of the discrimin-
ation. (40 C.F.R. Part 7.35(a) (7)). CSBCA therefore requests
that U.S. EPA:

1. Promptly investigate this complaint;

2. Require, as a condition of continuing to provide federal
financial assistance, that DTSC immediately review all past,

10





current, and proposed clean-up actions at and near the Cypress
Site;

3. Require, as a condition of continuing to provide federal
financial assistance, that DTSC develop a comprehensive remedial
action proposal for the full clean-up of the contamination at and
near the Cypress Site within 60 days;

4, Require, as a condition of continuing to provide federal
financial assistance, that DTSC provide adequate financial and
technical assistance to CSBCA and other groups in the West OQOak=-
land community to allow each group to participate in the prepara-
tion of the remedial action proposal and to comment on the pro-
posal, once it has been prepared;

5. Provide CSBCA with copies of all correspondence between
U.S. EPA and DTSC throughout the course of U.S. EPA’s investiga-
tion and disposition of this complaint.

Respectfully submitted,

Environmental Law Community Clinic

A

keticia Alcantar

Attorney for Chester Street Block Club Association
Ingrid Eberle

William Kim

Student Clinicians

cc: Rafael DeLeon
U.S. EPA Office of Civil Rights

Felicia Marcus, Regional Administrator
U.S. EPA Region IX

Rodney Slater, Secretary
U.S. Department of Transportation

Jesse Huff, Director
California Department of Toxic Substances Control

James van Loben Sels, Director
California Department of Transportation

Representative Ron Dellums
State Senator Barbara Lee
State Assembly Member Don Perata
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